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In a Brownfield’s Site, the Purchase Site often 
reflects the condition of the property.  

�Can the clean up costs be accurately 
determined? 

�Are there risks that cannot be calculated?
� Consider an adjustment clause between the 

parties under the purchase price 
� Insurance



�Seller clean up prior to closing

�Allocation of costs for a specific Remedial Plan to 
be paid by the buyer out of the Purchase Price

Property Conditions (continued)



Environmental Indemnity Agreement

�Agreement between the Buyer and Seller to allow 
the sale to go forward with Environmental 
Liabilities allocated to the Seller if they become 
identified after closing



Sharing Agreement

Includes indemnification based on:

�Environmental liabilities identified prior to closing

�Historical environmental liabilities (based on the 
risk assessment) that originated during a particular 
time period

�A fixed dollar amount cap



�A fixed dollar amount floor (deductible)

�A pre-determined time period following closing

�A percentage of clean up costs

Sharing Agreement (continued)



Sharing Agreement (continued)

�A percentage of clean up costs to a specified dollar 
amount
�A percentage of clean up costs to a specified dollar 
number of years following closing
�A fixed dollar amount with a specified percentage of clean 
up costs to be paid after the fixed dollar amount is reached, 
up to cap
�Any combination of the above methods



Methods to Structuring an 
Indemnification

�Escrow account 

�Hold back of purchase price

�Letter of credit



Methods to Structuring an 
Indemnification (continued)
�Bond

�Collateral outside of the property 

�Third party guarantees

�Others (too numerous to list)



Insurance for the Deal

�Environmental Impairment Liability Insurance

�Property Damage (Comprehensive General 
Liability/CGL)



Insurance for the Deal (continued)

Title Insurance Issues
�Taxes

�Liens

�Tide Lands



Insurance for the Deal (continued)

�Directors & Officers Liability Policies

�Errors and Omissions Insurance

�Manu scripting the Insurance Policy



Insurance for the Deal (continued)

�Many insurance companies will write insurance to 
suit the needs of the property  

� Cost Cap Insurance is a mechanism to insure the 
clean-up meets a budget which is reviewed not only 
by the consultants for the buyer and seller, but the 
environmental underwriters for the insurance 
company
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